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Ineffective Assistance:
Defendant’s Actions

12/6/2011

The uncooperative defendant:

+ Defendant’s fatalistic attitude or
uncooperative attitude does not relieve
counsel of duty to reasonably
Invest;gate Porter v. McCollum, 130 S.
Ct. 447 (2009)

+ However, if defendant insists counsel
not pursue certain investigations
counsel’s decision to honor client’s
adamant directive generally held
reasonable.

+ Schriro v. Landrigan, 550 U.S. 465
(2007)(upheld waiver)

Failure to Present Evidence

Factors for court to consider in
assessing both the performance and
prejudice prongs:

1. The nature and scope of
investigation conducted before the
decision was made not to present
evidence.

2. Attorney’s reasons for not
presenting evidence, including
tactical considerations.

Failure to Present Evidence

* Failure to introduce additional mitigation

+ Wong v. Belmontes, 130 S.Ct. 383 (2009),
found no reasonable probability that
outcome of penalty phase would have
been different where additional mitigating
evidence of defendant’s childhood trauma
would have been cumulative, evidence of
defendant‘s non-violent character would
have opened the door to evidence that he
committed a prior, brutal murder, and
aggravating evidence was overwhelming.
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Failure of State to Disclose
Evidence: Brady

12/6/2011

» Brady is a discrete type of newly
discovered evidence
* But because Brady evidence is in
prosecution’s possession and was
suppressed or withheld from
defendant:
* Lower burden is imposed; and

» Due diligence need not be shown by
defendant

Failure of State to Disclose
Evidence: Brady

» Brady imposes duty on prosecutor to
learn of any favorable evidence in
possession of others acting on the
state’s behalf, including police or
agents of police.

* Question is whether prosecution knew
or reasonably should have known of
this evidence. Kyles v. Whitley, 514

U.S. 419 (1995); Riley v. State, 531 S.E.

2d 138 (Ga. App- 2000); Stafe v,
Sanders, 750 N.E. 2d 90 (Ohio 2001).

Failure of State to Disclose
Evidence: Brady

Brady violation may occur even if:

* Prosecution’s action was
inadvertent;

* Evidence is merely impeaching;

* Evidence is itself inadmissible (but
leads to admissible evidence);

* Evidence is material only to
punishment;

* Evidence in possession of police or
other governmental agency.
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Knowing Use of False
Testimony: Giglio

12/6/2011

Knowledge of this evidence can
be imputed to the prosecutor
where such knowledge is
possessed by anyone on the
fprosecution team,” which
included both investigative and
prosecutorial personnel. Giglio;
Ex parte Castellano, 863 S.WN.2d
476 (Tex. Cr. App. 1993).

Knowing Use of False
Testimon_y: Giglio

 If defendant shows prosecutor
knowingly presented false testimony,
burden shifts to State.

+ State must show error was harmless
beyond a reasonable doubt.

+ United States v. Bagley, 473 U.S. 667
(1985); Strafe v. Jimerson, 652 N.E. 2d
278 (lll. 1995); Guzman v. State, 868
So. 2d. 498 (Fla. 2004).

Brady, Giglio & Newly-Discovered

+ Brady, Giglio, and Newly Discovered evidence
claims can be raised as to guilt phase or
penalty phase.

+ E.g., Rlechmann v. State, 777 So. 2d 342 (Fla.
2000) (statements of witnesses establishing
defendant and victim had a loving relationship
were “material” to penalty phase;
suppression violated due process, requiring
new penalty phase).

+ Penry v. Lynaugh, 492 U.S. 302, 328 (1989)
(declislon whether to Impose death Is not a
conclusion dictated by logic, but a “reasoned
moral response®)
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Brady, Giglio & Newly-Discovered
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+ Individual & Cumulative Analysis
Required

» Court must consider each claim
individually to determine if they have
been established.

+ Court must then consider all
established claims collectively to
determine whether cumulatively they
establish the necessary prejudice to
entitle defendant to relief.

Recantation Testimony

+ Courts generally treat recantation
testimony with suspicion. Stafe v. Porfer,
239 S.E. 2d 641 (S.C. 1977) Stafe v. Lewis,
77 P.3d 1288 (Kan. App. 2003); B/ankenship
v. State, 447 A.2d 428 (Del. 1982).

* New trial required only if court is satisfied:
- the recantation is true (i.e., the original
testimony was false); and
- the witness’s testimony has changed to

such an extent as to render probable a
different resuit.

Recantation Testimony

* Resist temptation to issue ruling
on a claim of recantation without
an evidentiary hearing.

- Where credibility of witnesses is
at issue, court will generally need
to hold evidentiary hearing to
make this determination.
Lindhorst v. U.S., 585 F.2d 361 (8t"
Cir. 1978); Hardiman v. State, 789
So.2d 814 (Miss. App- 2001).
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Frequently Raised Grounds:
Intellectual Disabilities
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- Intellectual Disabilities (formerly
mental retardation)
* Atkins v. Virginia, 536 U.S. 304

(2002)(prohibits execution of
intellectual disabled defendants).

* The Court looked to the AAMR (now
AAIDD) and DSM-IV-TR for the
definition of mental retardation

* Mental iliness not synonymous
with mental retardation.

Retroactivity: Intellectual
Disabilities

Claim of intellectually disabled
defendant:

* Rule announced in Afkins v. Virginia,
536 U.S. 304 (2002) is retroactively
applicable fo cases on collateral
review as it violates the 8%
Amendment to execute an
intellectually disabled person. U.S. v.
Holladay, 331 F.3d 1169 (11t Cir. 2003);
In re Morris, 328 F.3d 739 (5% Cir.
2003); Hill v. Anderson, 300 F. 3d 679
(6t" Cir. 2002)

Retroactivity: Murder
Committed by Juvenile

Murders committed by juveniles:

+ The execution of individuals who were
under 18 years of age at the time of
their capital crime is prohibited by the
Eight Amendment. Roper v. Simmons,
543 U.S. 551 (2005).

- Claim may be raised on collateral
review, even if otherwise time barred
as it violates the 8t Amendment to
execute a person who was a juvenile at
the time of the offense.
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